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FRA Position:  FRA continues to advocate for hearings and the introduction of legislation addressing the inequities of the Uniform Services Former Spouses Protection Act (USFSPA).  FRA believes that USFSPA is a one-sided law and that Congress needs to review and amend so that the Federal government is required to protect its service members against State courts that ignore its provisions.  The Association believes that this law should be more balanced in its protection for both the service member and the former spouse.

Background:  Prior to the enactment of community property divorce laws the courts agreed that military retirement pay belonged exclusively to the service member.  Some of the community property divorce laws that were enacted in the 1960s and 1970s included retired military pay as divisible upon granting a divorce and some did not.  The US Supreme Court ruled on this issue in McCarty v. McCarty in June 1981 held that “Federal law precludes a state court from dividing military retired pay pursuant to state community property laws.”  The USFSPA was enacted in response to this decision as an amendment to the FY 1983 National Defense Authorization Act (NDAA). The USFSPA allows state courts to divide disposable military retired pay as marital property upon divorce under certain circumstances. Disposable military retired pay is a service member’s monthly retired pay minus qualified deductions.  The USFSPA does not establish a right to any specific amount of retirement compensation that a former spouse may be awarded in a divorce settlement. The decision whether to award retirement pay is solely at the discretion of the state court and the amount awarded will vary. 
The Senate version of the FY 2007 NDAA included provisions to eliminate the 10 year rule, allow for DFAS cost-of-living adjustments if ordered by court and allow the targeted members to waive DFAS notification requirements.  However, the USFSPA provisions were not included in the final version of the FY 2007 NDAA.

FRA supports the recommendations in the Department of Defense's September 2001 report, which assessed USFSPA inequities and offered recommendations for improvement.  These recommendations include:

1) Grant benefits to 20/20/15 spouses.

2) Calculate benefits based on time of divorce rather than time of retirement.

3) Abolish the “10-year Rule” for direct payment of pay allocations.

4) Allow the member to designate multiple survivor benefit plan (SBP) beneficiaries. 

5) Prohibit state courts from issuing orders to retire and to make retired pay available for a former spouse.

6) Include a provision that recognizes early retirement and separation payments as divisible and authorizes direct payment to the spouse.

7) Retain limitations on division of retired pay (50% and 65%) unless both parties agree and the court approves.

8) Authorize DFAS to apply COLAs when it is included in the settlement.

9) Automatic “cash-out” of “small benefits” and optional “cash-out” of SBP and “large benefits.”

10)  Publication of handbook and website to enhance understanding of USFSPA.

11) Recoupment of overpayment to former spouse from retroactive VA disability determination.

12)  Elimination of jurisdictional rule 

13)  Disregard periods of confinement for dependents victims of abuse.    

Major problems with the USFSPA, are that few provisions protect the rights of the service member and none are enforceable by the Department of Justice or DoD. If a State court violates the right of the service member under the provisions of USFSPA, the Solicitor General will make no move to reverse the error. Why? Because the Act fails to have the enforceable language required for Justice or the Defense Department to react. The only recourse is for the service member to appeal to the court, which in many cases gives that court jurisdiction over the member. Another infraction is committed by some State courts awarding a percentage of veterans’ compensation to ex-spouses, a clear violation of U. S. law; yet, the Federal government does nothing to stop this transgression.

FRA believes Congress needs to take a hard look at the USFSPA with the intent to amend it so that the Federal government is required to protect its service members against State courts that ignore provisions of the Act.  A few of the other provisions also weigh heavily in favor of former spouses. For example, when a divorce is granted and the former spouse is awarded a percentage of the service member’s retired pay, this should be based on the member’s pay grade at the time of the divorce and not at a higher grade that may be held upon retirement. The former spouse has done nothing to assist or enhance the member’s advancements subsequent to the divorce; therefore, the former spouse should not be entitled to a percentage of the retirement pay earned as a result of service after the decree is awarded. Additionally, Congress should review other provisions considered inequitable or inconsistent with former spouses’ laws affecting other Federal employees with an eye toward amending the Act.  

USFSPA Reform Proposal
The Defense Department recently sent recommendations to staff of the House and Senate Armed Services Committee regarding amending the USFSPA that include several key provisions long supported by FRA (indicated by “*”). The DoD recommendations include:

## Base former spouse award amount on member’s grade/years of service at the time of divorce (and not retirement)*
## Prohibit award of imputed income while still on active duty*
## Permit designation of multiple SBP beneficiaries*
## Permit SBP premiums to be withheld from former spouse’s share of retired pay if directed by the court*
## Eliminate the “10 year rule” for direct payment by DFAS

## Repeal one-year deemed election period requirement

## Authorize DFAS to apply COLA to dollar-specific awards if court ordered

## Eliminate jurisdictional requirement or “forum shopping”

## Authorize allocations of retired pay/SBP payments in single lump sum if present value is less than $5,000

## Allow service member to waive refund of overpayments of retired pay to former spouse as a result of retroactive disability determination

## Allow service member to submit application for direct payment to reduce tax liability

## Allow service member to waive notice and provide court order upon request

## Disregard periods of confinement for dependent’s victims of abuse
FRA recently signed onto a “Friend of the Court” letter pertaining to a petition to the U.S. Supreme Court by the USFSPA Litigation Support Group (ULSG) to declare USFSPA as unconstitutional that puts forth four arguments that include:
1)
The law retroactively applied to service members who started service before its enactment and violates Ex Post Facto;
2)
The statute discriminates between male and female veterans;
3)
The garnishment mechanisms do not allow sufficient due process for veterans; and
4)
It permits state divorce courts to treat veterans disparately.  
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